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APPEARANCES

There are no appearances by any party.

The court, having taken the above-entitled matter under submission on 03/18/2022 and having fully

considered the arguments of all parties, the court did not adopt its tentative ruling and now rules as

follows: 

 

Demurrer to Complaint 

 

 

The Demurrer to the Complaint brought by Defendants Dana Point Harbor Partners, LLC and County of

Orange, California is sustained with leave to amend as to the fourth and fifth cause of action. The

remainder of the Demurrer is overruled. 

 

First Cause of Action: Injunctive Relief 

Defendants challenge the first cause of action for injunctive relief on the grounds that an injunction is a

remedy, and not a cause of action and, further, none of Plaintiffs’ causes of action support injunctive

relief because monetary damages are sufficient. While it is true that a request for injunctive relief is a

request for a particular type of remedy rather than a cause of action, it is also true that facts must be pled

which support a prayer for injunctive relief. (Shell Oil Co. v. Richter (1942) 52 Cal.App.2d 164, 168;

Guessous v. Chrome Hearts, LLC (2009) 179 Cal.App.4th 1177, 1187; Green Valley Landowners Assn.

v. City of Vallejo (2015) 241 Cal.App.4th 425, 433, fn. 8.) 

 

While the title “first cause of action” for injunctive relief is arguably superfluous because an injunction is a

remedy and not a cause of action, sustaining a demurrer on that ground would elevate form over

substance.  

 

The prayer for relief properly requests injunctive relief, and the facts pled in ¶¶ 54 and 55 of the “first

cause of action” support that request. Sustaining a demurrer simply because the facts supporting

injunctive relief were alleged under the heading “First Cause of Action” rather than among the general
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facts, would be a futile act. 

 

Also a motion to strike, not a demurrer, is the appropriate procedural vehicle for removing superfluous

verbiage in a complaint. Such a motion would also elevate form over substance and so technically be

correct but futile. The superfluous verbiage would essentially be the title “First Cause of Action” because

the allegations pled in paragraphs 54 and 55 are necessary to support the prayer for injunctive relief. 

 

Paragraphs 54 and 55 of the Complaint allege: 

 

“54. Defendants’ threatened wrongful conduct, unless and until enjoined and restrained by order of this

court, will cause great and irreparable injury to Plaintiffs and the entire Boater Class in that as those fees

will cause great monthly hardship, force some to leave the marina with no where [sic] to place their

boats, will force others to sell their boats which are each distinct and special to each boat owner, or, in

cases of boaters who live aboard their boats, will render the boaters homeless. These include retired and

disabled persons living on fixed income who planned their retirement with the implied promise by the

County/owner that the slip rates would be stable based on the market rates from over all of Southern

California, not just the most expensive marinas in the State.  

 

55. Plaintiffs and Boaters Class have no adequate remedy at law for the injuries threatened/currently

suffered as an award of monetary damages would not provide an adequate remedy for Boaters who

cannot afford to make the monthly payment will be forced to leave the marina with nowhere to go as all,

or virtually all, other marinas in Southern California have an [sic] extensive waiting lists; basically,

therefore, will cause the loss of the Boaters’ unique and distinct asset.” 

 

(Comp. ¶¶54-55). These allegations are sufficient to support a claim for injunctive relief, because if

proven, they could support a finding that monetary damages are an inadequate remedy for the alleged

breach of contract. Further, Business and Professions Code §17203 authorizes injunctive relief in certain

instances where the UCL has been violated. 

 

Accordingly, the demurrer to the first cause of action for injunctive relief, based on failure to state

sufficient facts to constitute a cause of action, is overruled. 

 

Second Cause of Action: Breach of Contract 

Defendants contend that the second cause of action for breach of contract fails because the Slip Lease

Agreements (“SLAs”) are not attached to the Complaint and their terms were not sufficiently pled.

Defendants also contend that the Complaint fails to plead facts demonstrating a breach of the Master

Lease Agreement. 

 

A Demurrer should be sustained only “if the complaint fails to state a cause of action under any possible

legal theory.” (Sheehan v. San Francisco 49ers, Ltd.  (2009) 45 Cal.4th 992, 998). 

 

The second cause of action adequately alleges a breach of contract claim at least as to the Master Lease

Agreement. The Master Lease Agreement provides that rate increases must be “‘market rate’ pricing as

reasonably determined by Lessee, provided, however, that in all events such prices shall be consistent

with the limitations on pricing as mandated by the Tidelands Grant.” (Exh. 1 to Compl. at §11.9). The

Complaint alleges that DPHP violated the Lease “by their threatened excessive slip fee rent that is not

based on reasonable market rates and in violation of the law including the Public Trust Doctrine under

the Tidelands Grant.” (Compl. ¶60). 

 

Defendants’ argument that the contract only requires DPHP to provide notice of rate increases and the

basis therefor, is not well taken. Accepting Defendants’ interpretation would render the above language

in the Master Lease Agreement meaningless. 

 

MINUTE ORDER

DATE: 03/21/2022

DEPT:  CX101
Calendar No.

Page 2



CASE TITLE: Papageorges vs. Dana Point Harbor

Partners, LLC

CASE NO:

30-2021-01222794-CU-CO-CXC

The demurrer to the second cause of action for breach of contract, based on failure to state sufficient

facts to constitute a cause of action, is overruled.  

 

Demurrer on the grounds of uncertainty  

 

Defendants additional demur to the first and second causes of action on the grounds of uncertainty. 

 

A demurrer for uncertainty lies only where the complaint is so poorly pled that a defendant cannot

reasonably determine what issues must be admitted or denied, or what counts or claims are directed

against it. (Khoury v. Maly’s of California, Inc. (1993) 14 Cal.App.4th 612, 616.) Here, the Complaint is

not so unclear that Defendants cannot reasonably determine what issues must be admitted or denied, or

what claims are directed against them.  

 

Therefore, the demurrer to the first and second causes of action on the grounds of uncertainty are

overruled. 

 

Third Cause of Action: Unfair Business Practices 

California Business & Professions Code §17200 defines unfair competition, in part, as “any unlawful,

unfair or fraudulent business act or practice.” (B&PC §17200). Defendants contend that Plaintiffs failed to

allege any facts showing that DPHP engaged in any unlawful, unfair or fraudulent business practice. 

 

However, the Complaint alleges violations of Orders of the County Board of Supervisors. (Compl.

¶¶25-26). The facts that allegedly constitute these violations include noticing “massive” 26-96%

increases in slip rates based on rates charged at other marinas which are owned, lease or managed by

the same parties who make up members of DPHP. (Compl. ¶¶29-33). Plaintiffs further allege that

Defendants’ conduct “significantly threatens or harms competition as a result of [DPHP’s]

quasi-monopoly.” (Compl. ¶68).  

 

The above facts are sufficient to state a cause of action for unfair business practices pursuant to

Business and Professions Code §17200, et seq. 

 

The demurrer to the third cause of action  is overruled. 

 

Fourth Cause of Action: Constructive Eviction 

An essential element of a constructive eviction claim is that the tenant has vacated the premises, or the

landlord has breached some other covenant upon which the covenant to pay rent is dependent.

(Petroleum Collections Inc. v. Swords (1975) 48 Cal.App.3d 841, 847.) 

 

The Petroleum court held: 

 

“[W]hen [an] act of molestation merely affects the tenant's beneficial use of the premises, the tenant is

not physically evicted and he has a choice in the matter. He can remain in possession and seek

injunctive or other appropriate relief or he can surrender possession of the premises within a reasonable

time thereafter. If the tenant elects to remain in possession, his obligation to pay rent continues unless

the landlord has breached some other express or implied covenant which the covenant to pay rent is

dependent upon. [] If, on the other hand, the tenant elects to surrender possession of the premises, a

Constructive eviction occurs at that time and, as in the case of an actual eviction, the tenant is relieved of

his obligation to pay any rent which accrues thereafter. [] It is this doctrine, known as the doctrine of

constructive eviction, ‘. . . which expanded the traditional ‘covenant of quiet enjoyment’ from simply a

guarantee of the tenant's possession of the premises (citations) to a protection of his ‘beneficial

enjoyment’ of the premises . . ..'” Petroleum Collections Inc. v. Swords (1975) 48 Cal.App.3d 841, 847. 

 

Here, as Defendants point out, Plaintiffs have not alleged any facts indicating that they (or anyone)
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vacated the premises as a result of the conduct alleged in the Complaint. Rather, Plaintiffs assert that

they are “currently the holders of boat slips in the Dana Point Marina under SLAs.” (Compl. ¶4). Plaintiffs

also do not allege any facts supporting the conclusion that defendants breached some express or implied

covenant, upon which the covenant to pay rent is dependent, thereby constructively evicting plaintiffs

even though they have not vacated the premises. 

 

As Plaintiffs failed to allege facts to support an essential element of their constructive eviction claim, the

demurrer is sustained with leave to amend as to the fourth cause of action. 

 

Fifth Cause of Action: Declaratory Relief 

When the court issued its tentative ruling, it was under the mistaken impression that the Fifth Cause of

Action had been asserted against the County only. Upon further review of the complaint, the court

notes that this cause of action was brought against all defendants. It is, however, the only cause of

action asserted against the County.  

 

The reasoning upon which the court relied in support of the tentative ruling does not support sustaining

the demurrer against the non-County defendants. The court rejects the contentions made by the

non-County defendants that the declaratory relief cause of action against them fails because it is merely

derivative of plaintiffs’ other claims and so seeks a determination of rights and obligations which will

inevitably be determined under the other causes of action. 

 

While it is true that a court has a discretion in some circumstances to refuse to exercise its power to

decide declaratory relief actions where there are other causes of action requiring a determination of the

rights and duties of the parties, circumstances justifying such a refusal, do not exist here. The facts in the

Osseous case were very different from the facts here. Osseous Technologies of America, Inc. v.

Discovery Ortho Partners LLC (2010) 191 Cal. App. 4

th

357, 366. Here, plaintiffs do assert “ongoing

violations of the Lease, the Tidelands grant…” etc.(Paragraph 85). That being so, there are

circumstances justifying the pleading of a claim for declaratory relief against the non-County defendants.

 

Regarding the County, Defendant County contends that Plaintiffs’ declaratory relief cause of action

against it fails because Plaintiffs cannot challenge the discretionary decision of the County as a matter of

law, and further, the proper vehicle for addressing this alleged deficiency would have been a petition for

writ of mandamus. 

 

In the context of administrative decisions, as explained by the court in Tejon Real Estate, LLC v. City of

Los Angeles (2014) 223 Cal.App.4th 149, 154–55, “[a] declaratory relief action is an appropriate method

for obtaining a declaration that a statute or regulation is facially unconstitutional.” However, “where . . .

the challenge is to a regulation's ‘application to the lands of the complaining part[y], ... the proper and

sole remedy [is] administrative mandamus.’” (Id. (collecting cases)). Even such an action may not be

viable where the challenged conduct involves the exercise by a public entity of its discretion as explained

by the court in Larson vs. Redondo Beach, (1972) 27 Cal. App. 3

rd

 332 at 335:  

 

“ … The powers exercised by the city in the control and management of the Harbor are necessarily

discretionary in nature. The courts will not entertain actions to control the exercise of such powers except

“in cases involving fraud, collusion, ultra vires, or a failure on the part of the governmental body to

perform a duty specifically enjoined.” (Emphasis added.) 

 

Even if the County’s action or inaction may be challenged by way of a complaint, here the declaratory

relief cause of action does not seek to declare any statute or regulation unconstitutional, or to enforce a

mandatory duty. Neither does it deal with any of the other situations referenced in Larson. Rather, it

seeks to challenge the County’s alleged failure to exercise “..its fiduciary responsibility to monitor the

Lease, to remedy violations of the Lease with the Partners and to protect the Plaintiffs…”. (Complaint,
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¶84.) Put differently if impermissibly challenges the County’s exercise of its discretionary functions

pertaining to the monitoring of the Lease. (Larson at 335.)  

 

For the reasons outlined above, while the court considers it unlikely plaintiffs can amend the complaint to

state a declaratory relief claim against the County, upon further review, the court has decided to provide

that opportunity to plaintiffs and so the court sustains the demurrer to the fifth cause of action for

declaratory relief against the County with leave to amend.

Clerk to give notice.
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